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Art Unit: 3765 

DETAILED ACTION 
Double Patenting 

1 . The nonstatutory double patenting rejection is based on a judicially created 
doctrine grounded in public policy (a policy reflected in the statute) so as to prevent the 
unjustified or improper timewise extension of the "right to exclude" granted by a patent 
and to prevent possible harassment by multiple assignees. See In re Goodman, 1 1 
F.3d 1046, 29 USPQ2d 2010 (Fed. Cir. 1993); In re Longi, 759 F.2d 887, 225 

USPQ 645 (Fed. Cir. 1985); In re Van Ornum, 686 F.2d 937, 214 USPQ 761 (CCPA 
1982); In re Vogel, 422 F.2d 438, 164 USPQ 619 (CCPA 1970);and, In re Thorington, 
418 F.2d 528, 163 USPQ 644 (CCPA 1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1.321(c) may be 
used to overcome an actual or provisional rejection based on a nonstatutory double 
patenting ground provided the conflicting application or patent is shown to be commonly 
owned with this application. See 37 CFR 1 .130(b). 

Effective January 1 , 1994, a registered attorney or agent of record may sign a 
terminal disclaimer. A terminal disclaimer signed by the assignee must fully comply with 
37 CFR 3.73(b). 

2. Claims 1-6 and 9-14 are rejected under the judicially created doctrine of 
obviousness-type double patenting as being unpatentable over claims 1-5 of U.S. 
Patent No. 6,728,970. Although the conflicting claims are not identical, they are not 
patentably distinct from each other because they both claim a reversible garment with a 
high visibility side and a low visibility side. 

In regard to claim 1, U.S. 6,728,970 teaches a protective garment for protecting a 
military or paramilitary firefighter or emergency worker. The protective garment is 
reversible and has a shell of high visibility and a shell of low visibility. The garment is 
wearable with either shell facing outwardly and the shell of high visibility has portions of 
reflective or fluorescent, or both which portions face outwardly when the protective 
garment is worn so that the shell of high visibility faces outwardly (see claim 1 ). 
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The garment of US 6,728,970 is capable of being worn in a tactical situation in 
which a need for low visibility overrides a need for high visibility develops or is expected 
to develop. The military or paramilitary firefighter or emergency worker wearing the 
protective garment with the shell of high visibility facing outwardly may have an 
opportunity to doff the protective garment, to reverse the protective garment, and to re- 
don the protective garment with the shell of low visibility facing outwardly. 

In regard to claim 2, US 6,728,970 teaches portions are provided by reflective 
trim affixed to the shell of high visibility (see claim 2). 

In regard to claim 3, US 6,728,970 teaches when facing outwardly the shell of 
low visibility appears dark in ambient light (see claim 3). 

In regard to claim 4, US 6,728,970 teaches when facing outwardly the shell of 
low visibility appears black in ambient light (see claim 4). 

In regard to claim 5, US 6,728,970 teaches when facing outwardly the shell of 
low visibility displays camouflage (see claim 5). 

In regard to claim 6, US 6,728,970 teaches the shell of low visibility does not 
have reflective trim or any reflective or fluorescent portion and the shells conform to 
national fire protection association standards for outer shells of protective garment for 
firefighters (claim 1). 

In regard to claim 9, US 6,728,970 provides a garment for protecting a military or 
paramilitary firefighter or emergency worker that comprises a reversible shell of high 
visibility and a shell of low visibility. The garment is wearable with either shell facing 
outwards. The shell of high visibility has portions that are reflective, fluorescent or both, 
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which portions face outwardly when the protective garment is worn so that the shell of 
high visibility faces outwardly (claim 1). 

The garment of US 6,728,970 is capable of being worn in a tactical situation in 
which a need for low visibility overrides a need for high visibility develops or is expected 
to develop. The military or paramilitary firefighter or emergency worker wearing the 
protective garment with the shell of high visibility facing outwardly may have an 
opportunity to doff the protective garment, to reverse the protective garment, and to re- 
don the protective garment with the shell of low visibility facing outwardly. 

In regard to claim 10, US 6,728,970 teaches the shell of high visibility having 
reflective trim affixed thereto (claim 2). 

In regard to claim 1 1 , US 6,728,970 teaches the shell of low visibility appearing 
dark in ambient light (claim 3). 

In regard to claim 12, US 6,728,970 teaches the shell of low visibility appearing 
black in ambient light (claim 4). 

In regard to claim 13, US 6,728,970 teaches the shell of low visibility displaying 
camouflage (claim 5). 

In regard to claim 14, US 6,728,970 teaches the shell of low visibility does not 
have reflective trim or any reflective or fluorescent portion. The shell s conform to nation 
fire protection Association standards for outer shell of protective garments for 
firefighters (claim 1). 

Claim Rejections - 35 USC §112 

3. The following is a quotation of the second paragraph of 35 U.S.C. 112: 
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The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

4. Claims 6-8 and 14-16 are rejected under 35 U.S.C. 112, second paragraph, as 
being indefinite for failing to particularly point out and distinctly claim the subject matter 
which applicant regards as the invention. It is unclear in claims 6 and 14 what the 
Nation Fire Protection Association (NFPA) Standards are. They are not defined in the 
specification and they are capable of changing overtime so a definition of the particular 
standards is required. 

Claim Rejections - 35 USC § 103 

5. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

6. Claims 1, 2, 6, 7, 8, 9, 10, 14, 15 and 16 are rejected under 35 U.S.C. 103(a) as 
being unpatentable over Aldridge (US 5,933,865). 

In regard to claim 1, Aldridge provides a protective garment (10) for protecting a 
military or paramilitary firefighter or emergency worker (column 1 , lines 32-64). The 
protective garment (10) is capable of being reversible and has a shell of high visibility 
(16) and a shell of low visibility (inside of 14) depending upon what color the reverse is 
and what situation you are in. The garment (10) is wearable with either shell facing 
outwardly and the shell of high visibility has portions of reflective material (30) that faces 
outwardly when the protective garment is worn so that the shell of high visibility faces 
outwardly. 
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The garment of Aldridge is capable of being worn in a tactical situation in which a 
need for low visibility overrides a need for high visibility develops or is expected to 
develop. The military or paramilitary firefighter or emergency worker wearing the 
protective garment with the shell of high visibility facing outwardly may have an 
opportunity to doff the protective garment, to reverse the protective garment, and to re- 
don the protective garment with the shell of low visibility facing outwardly. 

In regard to claim 2, Aldridge teaches portions are provided by reflective trim 
affixed to the shell of high visibility (30). 

In regard to claim 6, US Aldridge teaches the shell of low visibility does not have 
reflective trim or any reflective or fluorescent portions (inside of 14). The shells conform 
to national fire protection association standards for outer shells of protective garment for 
firefighters (column 1, lines 32-42). 

In regard to claims 7, 8, 15 and 16, Aldridge fails to teach the shells being similar 
in basis weights or equal in basis weights. 

At the time the invention was made, it would have been an obvious matter of 
design choice to a person of ordinary skill in the art to have provided the shells being 
similar or equal in basis weights because Applicant has not disclosed that the shells 
being similar or equal in basis weights provides an advantage, is used for a particular 
purpose, or solves a stated problem. One of ordinary skill in the art, furthermore, would 
have expected Applicants invention to perform equally well with the shells being equal, 
similar or different in basis weights because as long as there is one shell of high 
visibility and one shell of low visibility the weight of each is not structurally critical. 
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Therefore, it would have been an obvious matter of design choice to modify Aldridge to 
obtain the invention as specified in claims 7, 8, 15 and 16. 

In regard to claim 9, Aldridge provides a garment (10) for protecting a military or 
paramilitary firefighter or emergency worker that comprises a shell that is capable of 
being reversed from a shell of high visibility (16) to a shell of low visibility (inside of 14). 
The garment is capable of being worn with either shell facing outwards. The shell of 
high visibility (16) has portions that are reflective (30) and face outwardly when the 
protective garment is worn so that the shell of high visibility faces outwardly. 

The garment of US 6,728,970 is capable of being worn in a tactical situation in 
which a need for low visibility overrides a need for high visibility develops or is expected 
to develop. The military or paramilitary firefighter or emergency worker wearing the 
protective garment with the shell of high visibility facing outwardly may have an 
opportunity to doff the protective garment, to reverse the protective garment , and to re- 
don the protective garment with the shell of low visibility facing outwardly. 

In regard to claim 10, Aldridge teaches the shell of high visibility having reflective 
trim affixed thereto (30). 

In regard to claim 14, Aldridge teaches the shell of low visibility does not have 
reflective trim or any reflective or fluorescent portion (see inside of 14). The shells 
conform to nation fire protection Association standards for outer shell of protective 
garments for firefighters (column 1, lines 32-42). 

7. Claims 1,3-5, 9 and 11-13 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Mullis (US 2002/0083507). 
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In regard to claim 1 , Mullis provides a protective garment (10) that is capable of 
being worn by a military or paramilitary firefighter or emergency worker. The protective 
garment (10) is capable of being reversible and has a shell of high visibility and a shell 
of low visibility depending upon what color the reverse is and what situation you are in 
(page 1 , paragraphs 2 and 3). The garment is wearable with either shell facing 
outwardly and the shell of high visibility has portions of fluorescent material that faces 
outwardly when the protective garment is worn so that the shell of high visibility faces 
outwardly (page 1 , paragraph 6). 

The garment of Mullis is capable of being worn in a tactical situation in which a 
need for low visibility overrides a need for high visibility develops or is expected to 
develop (page 2, paragraphs 26-28). The military or paramilitary firefighter or 
emergency worker capable of wearing the protective garment with the shell of high 
visibility facing outwardly may have an opportunity to doff the protective garment, to 
reverse the protective garment, and to re-don the protective garment with the shell of 
low visibility facing outwardly (figure 6b). 

In regard to claims 3, 4, 5, 11, 12 and 13, Mullis fails to teach the shell of low 
visibility appears dark in ambient light and the shell of low visibility appears black in 
ambient light. However, Mullis does teach the shell of low visibility displaying 
camouflage. 

At the time the invention was made, it would have been an obvious matter of 
design choice to a person of ordinary skill in the art to have provided the low visibility 
shell being dark or black in ambient light because Applicant has not disclosed that the 
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low visibility shell being dark or black in ambient light provides an advantage, is used for 
a particular purpose or solves a stated problem. One of ordinary skill in the art, 
furthermore, would have expected Applicant's invention to perform equally well with the 
shell of low visibility being dark in ambient light, black in ambient light or camouflage 
because as long as the shell of low visibility is difficult to see in a particular situation the 
particular color does not effect the structure. Therefore, it would have been an obvious 
matter of design choice to modify Mullis to obtain the invention as specified in claims 3, 
4, 11 and 12. 

In regard to claim 9, Mullis provides a garment (10) capable of protecting a 
military or paramilitary firefighter or emergency worker that comprises a reversible shell 
of high visibility and a shell of low visibility (page 1 , paragraphs 2 and 3). The garment is 
wearable with either shell facing outwards (page 2, paragraph 26). The shell of high 
visibility has portions that are fluorescent which face outwardly when the protective 
garment is worn so that the shell of high visibility faces outwardly (page 2, paragraphs 
27 and 28). 

The garment of Mullis is capable of being worn in a tactical situation in which a 
need for low visibility overrides a need for high visibility develops or is expected to 
develop (page 1 , paragraph 17). The military or paramilitary firefighter or emergency 
worker wearing the protective garment with the shell of high visibility facing outwardly 
may have an opportunity to doff the protective garment, to reverse the protective 
garment, and to re-don the protective garment with the shell of low visibility facing 
outwardly (page 2, paragraphs 26-28). 
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Conclusion 

8. The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. Girest, Hollinger, Nguyen, Blauer, Wilson, McKenney et al., 
Sullivan, Hauschild and Christopher are all cited to show closely related garments. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Alissa L. Hoey whose telephone number is (703) 308- 
6094. The examiner can normally be reached on M-F (8:00-5:30)Second Friday Off. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, John Calvert can be reached on (703) 305-1025. The fax phone number for 
the organization where this application or proceeding is assigned is 703-872-9306. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 

Alissa L. Hoey 
Patent Examiner 
Technology Center 3700 



